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DATE:

December 2, 2009
TO:


Commission on EMS

FROM:

R. Steven Tharratt, MD, MPVM



Director
PREPARED BY:
Steven A. McGee, Senior Staff Counsel
SUBJECT:

Update on Legal Office Activity
RECOMMENDED ACTION:

Receive the Legal Office Report.
FISCAL IMPACT:
None.
DISCUSSION:

From August 28, 2009, to November 13, 2009, the Authority issued twenty-one new Accusations against existing paramedic licenses, issued two Temporary Suspension Orders, and issued six Statement of Issues denying an unrestricted license application.  Of the newly issued actions, six Respondents requested that an administrative hearing be set and one hearing has been held.  There are in the Authority’s legal office currently no investigation cases that are waiting to be reviewed; all open files have been acted upon and are pending legal action.  The case summaries below include updates of cases reported in the last Legal Office Report, and new case activity since the last report.

ADMINISTRATIVE DISCIPLINARY ACTIVITY:
UPDATES FROM ACIVITY OF LAST REPORT:
Accusation Issued, November 7, 2008, EMSA Case No. 07-0403 
Respondent administered drugs incidental to performing a rapid sequence intubation, a procedure not within the scope of practice of a California paramedic nor allowed under local protocol and then attempted to cover up the action by falsifying the patient care report.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(5), Fraudulent, Dishonest or Corrupt Act, (c)(7), violating or attempting to violate the EMS Act or regulations, and (c)(10), functioning outside of medical control.
Update Status:  A hearing was held and the Administrative law Judge proposed a $500 administrative fine.  The proposed decision was not adopted by the Authority and will be set for a written hearing once transcripts are received.
Temporary Suspension Order issued, February 24, 2009, Accusation Issued, February 24, 2009, EMSA Case No. 09-0038 
Respondent was arrested for having sexual intercourse with a minor age 16.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(12)(C), Unprofessional Conduct for commission of PC290 listed offenses.

Update Status: Respondent waived the right to a hearing within 30 days, and the license is still suspended pending a hearing.  Hearing continued to February 23, 2010 at the request of Respondent.

Accusation Issued, January 29, 2009, EMSA Case No. 07-0213 
Respondent was arrested and convicted for multiple misdemeanors related to force, threat, violence or intimidation.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and CCR 100173(b)(4), mandatory license revocation based upon conviction for violence.

Update Status: Hearing was held on June 15, 2009.  The Authority received the ALJ’s proposed decision, but did not adopt it.  The Authority requested a hearing transcript and set the matter for written argument on December 1, 2009.
Accusation Issued, March 2, 2009, EMSA Case No. 07-0204 
Respondent failed to properly assess, provided no treatment, and failed to transport a patient who had a hip fracture and was going into shock.  Additionally, Respondent forged a medical clearance card in order to obtain an ambulance driver’s certificate.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(5); fraudulent or dishonest acts, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Update Status: The matter was settled prior to hearing for 15 days suspension and 3 years probation.

Temporary Suspension Order issued, March 27, 2009, Accusation Issued, April 14, 2009, EMSA Case No. 09-0008 
Respondent drank alcohol while on duty and was so severely intoxicated that he had to be taken home.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(9), addiction to or misuse of alcohol.
Update Status: Hearing was held on August 27, 2009.  The Administrative Law Judge ordered 6 months of suspension, 5 years of probation, abstinence, random drug testing and counseling.  The Authority adopted the proposed decision.
Accusation Issued, June 11, 2009, EMSA Case No. 08-0269 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Update Status: Respondent requested a hearing, which has been set for December 12, 2009.
Accusation Issued, July 23, 2009, EMSA Case No. 07-0317 
Respondent transported a drug intoxicated patient suffering seizures restrained face down on the gurney; patient suffered cardiac arrest while in the ambulance.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, and (c)(7) failure to follow local protocol for patient transport.

Update Status: Hearing has been set for January 25, 2010.
Accusation Issued, August 4, 2009, EMSA Case No. 08-0183 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Update Status: A hearing was held on October 28, 2009.  Awaiting ALJ decision.

Accusation Issued, August 26 2009, EMSA Case No. 08-0039 

Respondent, a paramedic firefighter, suffered an injury at work and was out on disability. Respondent testified and also informed her doctors that she could not perform any work duties at all.  However, respondent took up employment in an office while receiving disability payments.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(5); fraudulent or dishonest conduct and (c)(6); conviction of a crime substantially related to the duties and functions of a licensee.

Update Status: A hearing has been scheduled for November 30, 2009.

Accusation Issued, August 26 2009, EMSA Case No. 08-0301 

Respondent responded to a homeless patient who had been transported multiple times.  Respondent wrote on the patient with a marker “Medic was here” along with the dates of transport.  Respondent also was not honest with her employer when an investigation was conducted about the incident.  Disciplinary action pursuant to H&S Code Section 1798.200 (c)(5); fraudulent or dishonest conduct and (c)(12)(A); mistreatment of a patient. 
Update Status:  Respondent never responded, license revocation by default.
NEW ADMINISTRATIVE DISCIPLINARY ACTIVITY:
Temporary Suspension Order issued September 17, 2009, Accusation issued September 17, 2009, EMSA Case No. 09-0148 
Respondent was arrested for molesting a child under age 18.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(12)(C), Unprofessional Conduct by commission of Penal Code section 290 listed offenses.

Status: Respondent requested a hearing which was held on October 23, 2009.  Awaiting ALJ proposed decision.

Temporary Suspension Order issued October 21, 2009, Accusation issued October 29, 2009, EMSA Case No. 09-0282 
Respondent issued drugs to a patient not allowed by protocol and was not accredited by the LEMSA while doing so.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(5); fraudulent or dishonest acts, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status: Respondent requested a hearing which has been set for December 3, 2009.

Statement of Issues issued September 15, 2009, EMSA Case No. 09-0068 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent appealed the denial and a settlement was reached prior to hearing for a provisional license with 3 years of probation.
Statement of Issues issued October 21, 2009, EMSA Case No. 09-0208 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent appealed the denial and a settlement was reached prior to hearing for a provisional license with 3 years of probation.

Statement of Issues issued October 22, 2009, EMSA Case No. 09-0189 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent appealed the denial and a settlement was reached prior to hearing for a provisional license with 3 years of probation.

Statement of Issues issued October 22, 2009, EMSA Case No. 09-0213 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent appealed the denial and a settlement was reached prior to hearing for a provisional license with 3 years of probation.

Statement of Issues issued October 30, 2009, EMSA Case No. 08-0204 

Respondent had multiple convictions for false reports of emergencies, trespass, impersonating a police officer and firefighter, other instances of dishonest conduct, and failure to disclose convictions on his license application.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(1); Fraud in the procurement of a license, (c)(5); fraudulent or dishonest acts, and (c)(6); conviction of a crimes substantially related to the duties and functions of a licensee.

Status: Respondent appealed the denial and a hearing has been set for December 9, 2009.
Statement of Issues issued November 4, 2009, EMSA Case No. 09-00034 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent appealed the denial and a settlement was reached prior to hearing for a provisional license with 3 years of probation.

Accusation issued September 3, 2009, EMSA Case No. 07-0180 
Respondent failed to properly assess patients, and turned over primary care on patients to his EMT-I partner on approximately 22 instances.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status: Respondent never responded to the Accusation, license revocation by default.

Accusation issued September 3, 2009, EMSA Case No. 07-0279 
Respondent failed to transport or complete an AMA form for a patient who had been assessed for a probable choking incident.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations.
Status: Respondent settled prior to hearing for 3 days of suspension and 3 years of probation.
Accusation issued September 3, 2009, EMSA Case No. 08-0148 
Respondent failed to administer a drug when ordered to and falsified the PCR to indicate that it had been given.  Additionally, Respondent admitted to using controlled substances without a prescription.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(5); Fraudulent or dishonest conduct, (c)(8); violating or Federal or State drug laws, and (c)(9); addiction to or misuse of dangerous drugs.
Status: Respondent never responded to the Accusation, license revocation by default.

Accusation issued September 15 2009, EMSA Case No. 08-0366 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent requested a hearing, which has been set for January 4, 2010.

Accusation issued September 28 2009, EMSA Case No. 08-0260 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent never responded to the Accusation, license revocation by default.

Accusation issued September 30, 2009, EMSA Case No. 08-0200 
Respondent failed to properly treat a juvenile asthma patient according to local protocol.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations.
Status:  Respondent has requested a hearing.

Accusation issued October 1 2009, EMSA Case No. 08-0259 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent has requested a hearing.

Accusation issued October 8 2009, EMSA Case No. 08-0190 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent never responded to the Accusation, license revocation by default.

Accusation issued October 14 2009, EMSA Case No. 08-0245 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent completed a fitness for duty evaluation and was placed on 3 years of probation with random drug testing.

Accusation issued October 15 2009, EMSA Case No. 08-0247 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent completed a fitness for duty evaluation and was placed on 3 years of probation with random drug testing.
Accusation issued October 19, 2009, EMSA Case No. 08-0232 
Respondent failed to properly transport a gunshot patient to the correct trauma center, and allowed his EMT-I partner to administer morphine to the patient.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status:  Newly issued accusation.

Accusation issued October 19, 2009, EMSA Case No. 08-0321 
Respondent was arrested for DUI, and failed to disclose the conviction on a renewal application.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(1); fraud in the procurement of a license, (c)(5);Fraudulent or dishonest conduct, (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Newly issued accusation.

Accusation issued October 21, 2009, EMSA Case No. 08-0268 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Currently in settlement discussions.
Accusation issued October 21, 2009, EMSA Case No. 09-0035 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Currently in settlement discussions.

Accusation issued October 23, 2009, EMSA Case No. 08-0319 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Respondent completed a fitness for duty evaluation and was placed on 3 years of probation with random drug testing.

Accusation issued November 4 2009, EMSA Case No. 08-0215 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: Currently in settlement discussions.

Accusation issued November 4, 2009, EMSA Case No. 08-0326 
Respondent failed to properly assess patients and treat them within local protocol.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(7); violating or attempting to violate the EMS Act or regulations.
Status: Newly issued accusation.

Accusation issued November 4, 2009, EMSA Case No. 09-0089 
Respondent was arrested for DUI, and failed to disclose the conviction on a renewal application.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(1); fraud in the procurement of a license, (c)(5);Fraudulent or dishonest conduct, (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Newly issued accusation.

Accusation issued November 12, 2009, EMSA Case No. 08-0355 
Respondent failed to assess or examine a fetus that was purportedly the product of a miscarriage, upon arrival at the ER the fetus was determined to have a heartbeat.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status:  Newly issued accusation.

Accusation issued November 12, 2009, EMSA Case No. 08-0356 
Respondent failed to assess or examine a fetus that was purportedly the product of a miscarriage, upon arrival at the ER the fetus was determined to have a heartbeat.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status:  Newly issued accusation.

Accusation issued November 12, 2009, EMSA Case No. 08-0357 
Respondent failed to assess or examine a fetus that was purportedly the product of a miscarriage, upon arrival at the ER the fetus was determined to have a heartbeat.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross 

Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations, and (c)(10); functioning outside of medical control.
Status:  Newly issued accusation.

LITIGATION:
County of Butte, cross complainant, v. California Emergency Medical Services Authority and Does 1-10, inclusive.  Superior Court of the State of California, County of Butte; Filed on June 9, 2006, Case No.  B173288.
The Court issued a tentative ruling, dismissing the County’s writ against EMSA on the grounds that EMSA did in fact have the authority to make the decisions in this matter regarding Exclusive Operating Agreements, and additionally there was no abuse of discretion by EMSA in making its decision in the present case. First Responder, one of the parties in the suit, filed an appeal on the last day prior to time expiring appealing the judge’s ruling to dismiss the EMS Authority from the suit.  EMSA filed a response and the Petitioners have filed reply briefs.  The matter is now submitted and awaiting decision by the Court.
Emergency Responders Academy of Learning, Inc. Petitioner, v. Emergency Medical Services Authority of the State of California, and R. Steven Tharratt, Director, Respondent.  Superior Court of the State of California, County of San Joaquin; Filed on or about June 19, 2009, Case No. 39-2009-00215022-CU-WM-STK.

A petition for writ of administrative mandate was filed by the Petitioner subsequent to The Authority taking action pursuant to Health and Safety Code 1797.173 to determine that Petitioner did not meet the criteria under statute to operate a training program for EMT-I and EMT-Paramedic students.  Although purportedly opened as a training program under the Bureau of Private Postsecondary and Vocational Education, The Authority determined that this did not apply and informed the school that it would not accept course completion certificates from this school for licensing purposes of students.  Petitioner filed a TRO asking for the Authority to be restrained from taking any immediate adverse action against the students and ordering the Authority to accept course completion certificates, and simultaneously filed a writ of mandate stating that the Authority did not have the authority to make the determination that the program did not meet the criteria under law, instead stating that only the Local EMS Agency’s have that authority.

An ex parte TRO hearing was held in the matter on June 25, 2009, in San Joaquin County Superior Court.  The court issued a TRO in favor of Petitioner.  An Order to Show Cause hearing was held on July 24, 2009.  The Court subsequently issued a Preliminary Injunction against the Authority. A hearing has been for December 15, 2009.
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