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DATE:

December 1, 2010
TO:


Commission on EMS

FROM:

Daniel R. Smiley, Interim Director
PREPARED BY:
Steven A. McGee, Senior Staff Counsel
SUBJECT:

Update on Legal Office Activity
RECOMMENDED ACTION:

Receive the Legal Office Report.
FISCAL IMPACT:
None.
DISCUSSION:

From August 16, 2010, to November 1, 2010, the Authority issued twenty one new Accusations against existing paramedic licenses, issued twelve Statements of Issues denying an unrestricted license, issued two letters of Administrative Fine, issued one Temporary Suspension Order and issued three decisions on Petitions for License Reinstatement.  Of the newly issued actions, seven Respondents have requested that an administrative hearing be set.  There are in the Authority’s legal office currently no investigation cases that are waiting to be reviewed; all open files have been acted upon and are pending legal action.  The case summaries below include updates of cases reported in the last Legal Office Report, and new case activity since the last report.

ADMINISTRATIVE DISCIPLINARY ACTIVITY:
UPDATES FROM ACIVITY OF LAST REPORT:
Accusation issued September 30, 2009, EMSA Case No. 08-0200 
Respondent failed to properly treat a juvenile asthma patient according to local protocol.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); Gross Negligence, (c)(7); violating or attempting to violate the EMS Act or regulations.
Update Status: A hearing has been set for November 9, 2010.

Accusation issued March 26, 2010, EMSA Case No. 08-0233 

Respondent taught continuing education courses to students and reported 8 hours of CE when in actuality the class was only taught for 2 hours.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(5); fraudulent, dishonest or corrupt act; and (c)(7); violating or attempting to violate the EMS Act or regulations.
Update Status: Respondent requested a hearing, which has been continued from August 23, 2010, to December 9, 2010.

Accusation issued June 14, 2010, EMSA Case No. 09-0336 

Respondent failed to assess and treat properly, and physically abused a patient.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(10); functioning outside of medical control, and (c)(12)(A); unprofessional conduct by the physical abuse of a patient.
Update Status:  Respondent has requested a continuance for the hearing.
Accusation issued June 14, 2010, EMSA Case No. 09-0273 

Respondent left a non ambulatory patient in a hospital waiting room that was un-staffed and closed.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(2); gross negligence.
Update Status:  Respondent has requested a continuance for the hearing.
Accusation issued July 19, 2010, EMSA Case No. 09-0293
Respondent, while off duty, treated a friend with drugs he was not authorized to have.  The patient subsequently suffered seizures.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(7); violating EMS regulations, (c)(8); violating state or federal drug laws, (c)(10); functioning outside the supervision of medical control.
Update Status:  Respondent settled prior to hearing for three years of probation.

Accusation issued July 20, 2010, EMSA Case No. 09-0211
Respondent had multiple allegations for failure to follow local protocol and for not checking with the base hospital.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(7); violating EMS regulations, (c)(10); functioning outside the supervision of medical control.
Update Status:  Respondent settled prior to hearing for thirty days of suspension and three years of probation.
Accusation and Petition to Terminate Probation issued July 27, 2010, EMSA Case No. 10-0032 

Respondent was arrested for DUI.  Respondent was on probation for a prior case for the same type of offense (case# 05-0226), where an ALJ had ordered three years of probation and the Authority had adopted that decision.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol; and violation of terms of probation.

Update Status: Respondent never responded to the accusation, license revocation by default.
Temporary Suspension Order issued July 28, 2010, Accusation Issued, July 28, 2010, EMSA Case No. 10-0203 
Respondent was convicted of a PC 290 listed offense.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(12)(C); unprofessional conduct for commission of a PC 290 related offense.

Update Status: Hearing has been set for January 25, 2011. 

Administrative Fine issued July 29, 2010, EMSA Case No. 09-0354 

Respondent failed to properly assess a juvenile patient who was suffering from seizures and failed to complete a PCR for the patient.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(7); violating EMS regulations, and (c)(10); functioning outside the supervision of medical control.

Update Status:  Respondent was assessed a fine of $1,000.00, requested a hearing to dispute the fine, and was issued an accusation.
Accusation issued August 2, 2010, EMSA Case No. 09-0254
Respondent was arrested for intoxication, and admitted to long term methamphetamine use and addiction. Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(8); violating state or federal drug laws, (c)(9); addiction to or misuse of dangerous drugs.
Update Status:  Respondent settled for three years of probation, a drug diversion program, abstinence from drugs and alcohol, and enhanced monitoring.

Accusation issued August 10, 2010, EMSA Case No. 09-0337 

Respondent allegedly failed to assess and treat properly two patients suffering from the flu.  Respondent additionally refused to ride in the back of the ambulance with the patients for fear of contracting the flu.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); gross negligence, (c)(5); fraudulent, dishonest, or corrupt acts, (c)(7); violating EMS regulations, and (c)(10); functioning outside the supervision of medical control.
Update Status: Respondent settled prior to hearing for thirty days of suspension, three years of probation, and additional course work.

Accusation and Petition to Terminate Probation issued August 10, 2010, EMSA Case No. 10-0110 

Respondent was arrested for misuse of controlled substances.  Respondent was on probation for a prior case for DUI (case# 08-0113).  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(8); violating state or federal drug laws, and (c)(9); addiction to or misuse of dangerous drugs; and violation of terms of probation.

Update Status: Respondent never responded to the accusation, license revocation by default.
Temporary Suspension Order issued August 10, 2010, EMSA Case No. 10-0228 
Respondent physically abused a patient by using derogatory comments and using physical force on her.  Disciplinary action pursuant to 1798.200(c)(12)(A); unprofessional conduct by physical abuse of a patient.

Update Status:  Respondent settled prior to hearing for fifteen days of suspension, three years of probation, and additional course work.
NEW ADMINISTRATIVE DISCIPLINARY ACTIVITY:
Accusation and Petition to Terminate Probation issued August 24, 2010, EMSA Case No. 10-0134 

Respondent was arrested for DUI.  Respondent was already on probation for a prior case for DUI (case# 08-0151).  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(8); violating state or federal drug laws, and (c)(9); addiction to or misuse of dangerous drugs; and violation of terms of probation.

Status: Respondent requested a hearing which has been set for February 10, 2011.
Accusation issued August 24, 2010, EMSA Case No. 09-0226 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation, and random fluid testing.
Statement Of Issues issued August 24, 2010, EMSA Case No. 09-0061 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation, and random biological fluid testing.

Statement Of Issues issued August 25, 2010, EMSA Case No. 10-0158 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation, and random biological fluid testing.

Accusation issued August 25, 2010, EMSA Case No. 09-0355 

Respondent allegedly failed to properly treat and administered an incorrect dose of morphine to a patient with a broken arm.  Respondent then falsified the PCR to indicate that a correct dosage had been given.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(2); gross negligence, (c)(5); fraudulent, dishonest, or corrupt acts, (c)(7); violating EMS regulations, and (c)(10); functioning outside the supervision of medical control.
Status: Respondent never responded to the Accusation, license revocation by default.
Petition For License Reinstatement, decision August 26, 2010, EMSA Case No. 09-0281 

Respondent’s license was revoked by stipulated agreement (case #04-0289) for multiple convictions related to fraud for personal gain.  Respondent tendered an application for license reinstatement.
Status:  Petition denied. Respondent’s convictions were still within the mandatory denial time period of the regulations and no extraordinary circumstances were presented to exempt the application of the regulations.

Statement Of Issues issued August 26, 2010, EMSA Case No. 10-0022 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation, and random biological fluid testing.
Accusation issued August 26, 2010, EMSA Case No. 09-0199 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Accusation issued August 30, 2010, EMSA Case No. 09-0289 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation, and random fluid testing.
Accusation issued August 30, 2010, EMSA Case No. 09-0356 

Respondent falsified a PCR to indicate that a correct dosage of morphine had been given to a patient. Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(5); fraudulent, dishonest, or corrupt acts, and (c)(7); violating EMS regulations.
Status: Respondent reached an agreement prior to hearing for 30 days suspension and three years of probation.

Accusation issued September 3, 2010, EMSA Case No. 09-0303 

Respondent was convicted a misdemeanor related to force, violence, threat, or intimidation. Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(5); fraudulent, dishonest, or corrupt acts, and (c)(6); conviction of a crime related to duties and functions.
Status: Respondent reached an agreement prior to hearing for three years of probation.

Statement Of Issues issued September 3, 2010, EMSA Case No. 10-0135 

Respondent had several military convictions equivalent to felonies.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee.

Status: Respondent requested a hearing, which has been set for January 14, 2011.
Statement Of Issues issued September 3, 2010, EMSA Case No. 10-0008 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation, random biological fluid testing, and AA meeting attendance.
Statement Of Issues issued September 8, 2010, EMSA Case No. 10-0158 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.
Accusation issued September 8, 2010, EMSA Case No. 09-0316 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Respondent has requested a hearing.
Accusation issued September 08, 2010, EMSA Case No. 10-0057 

Respondent was convicted for misdemeanor theft.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and CCR 100173(b)(5); shall revoke for theft conviction.

Status:  Respondent has requested a hearing.
Statement Of Issues issued September 13, 2010, EMSA Case No. 10-0185 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation, random biological fluid testing, and AA meeting attendance.

Petition For License Reinstatement, decision September 15, 2010, EMSA Case No. 10-0174 

Respondent’s license was revoked by default (case #06-0053) for convictions of felony bank robbery and drug related crimes.  Respondent tendered an application for license reinstatement.

Status:  Petition denied. Petitioner did not meet any of the criteria for rehabilitation set forth in the regulations.

Temporary Suspension Order and Accusation and Petition to Terminate Probation Issued, September 20, 2010, EMSA Case No. 10-0265 

Respondent had been placed on probation in February 2010 by the Authority, with provisions of abstinence in the probation agreement.  Respondent was again arrested for DUI in September 2010 for DUI with a .17 BAC.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol, and violation of probation agreement.

Status: Hearing has been set for November 10, 210.
Statement Of Issues issued September 21, 2010, EMSA Case No. 10-0174 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.

Accusation and Petition to Terminate Probation issued September 22, 2010, EMSA Case No. 09-0294 

Respondent was arrested for DUI.  Respondent was already on probation for a prior case for DUI (case# 05-0234).  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(8); violating state or federal drug laws, and (c)(9); addiction to or misuse of dangerous drugs; and violation of terms of probation.

Status: Respondent never responded to the Accusation, license revocation by default.

Accusation issued September 29, 2010, EMSA Case No. 09-0287 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Respondent has requested a hearing.
Accusation issued September 29, 2010, EMSA Case No. 09-0343 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Respondent never responded to the Accusation, license revocation be default.
Accusation issued September 30, 2010, EMSA Case No. 09-0300 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Accusation issued September 30, 2010, EMSA Case No. 10-0063 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Accusation issued October 5, 2010, EMSA Case No. 09-0280 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Accusation issued October 5, 2010, EMSA Case No. 09-0302 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Accusation issued October 5, 2010, EMSA Case No. 10-0132 

Respondent, a firefighter, reported to work with obvious signs of intoxication.  A breathalyzer test performed on Respondent revealed a BAC of .07.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(9); addiction to or misuse of alcohol.

Status:  As of the date of this report the Respondent has not responded to the Accusation.
Statement Of Issues issued October 14, 2010, EMSA Case No. 10-0078 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.

Accusation issued October 14, 2010, EMSA Case No. 10-0267 

Respondent, a firefighter, reported to work with obvious signs of intoxication.  A breathalyzer test performed on Respondent revealed a BAC of .06.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(9); addiction to or misuse of alcohol.

Status:  Respondent has requested a hearing.
Accusation issued October 14, 2010, EMSA Case No. 09-0223 

Respondent was arrested for DUI.  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  An agreement was reached prior to hearing for 3 years of probation.
Petition For License Reinstatement, decision October 14, 2010, EMSA Case No. 10-0218 

Respondent’s license was revoked by default (case #06-0044) for a conviction punishable as a felony.  Respondent tendered an application for license reinstatement.

Status:  Petition denied. Petitioner’s conviction was still within the mandatory deny period of the regulations, and Petitioner did not show any evidence of extraordinary circumstances to warrant setting aside the regulations.
Administrative Fine issued October 18, 2010, EMSA Case No. 10-0127 

Respondent forged CE completion rosters to show that she had completed training courses need for accreditation.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(1); Fraud in the procurement of a license or certificate, and (c)(5); Commission of a fraudulent, dishonest, or corrupt act.

Status:  Respondent was assessed a fine of $1,000.00, and as of the date of this report has not contacted the Authority.
Statement Of Issues issued October 20, 2010, EMSA Case No. 10-0163 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.

Accusation issued October 20, 2010, EMSA Case No. 10-0166 

Respondent was arrested for DUI.  Respondent had just completed probation for a prior DUI related case (05-0`94).  Disciplinary action pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status:  Newly issued accusation.
Administrative Fine issued October 20, 2010, EMSA Case No. 10-0095 

Respondent worked as an EMT-P and performed ALS procedures on an expired license.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(7); violating EMS regulations.
Status:  Respondent was assessed a fine of $1,000.00, and as of the date of this report has not contacted the Authority.
Statement Of Issues issued October 27, 2010, EMSA Case No. 10-0111 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.
Accusation issued October 28, 2010, EMSA Case No. 10-0201
Respondent failed to properly assess an unconscious patient, yet completed a PCR that showed the patient had been given a full assessment and signed an AMA waiver.  Disciplinary action pursuant to Health and Safety Code Section 1798.200(c)(7); violating EMS regulations, and (c)(10); functioning outside the supervision of medical control.

Status:  Newly issued Accusation.
Statement Of Issues issued October 28, 2010, EMSA Case No. 10-0264 

Respondent was arrested for DUI.  License denial pursuant to Health and Safety Code Section 1798.200 (c)(6); conviction of a crime substantially related to the duties and functions of a licensee, and (c)(9); addiction to or misuse of alcohol.

Status: An agreement was reached to issue a provisional license with 3 years of probation.
LITIGATION:
County of Butte, cross complainant, v. California Emergency Medical Services Authority and Does 1-10, inclusive.  Superior Court of the State of California, County of Butte; Filed on June 9, 2006, Case No.  B173288.
The Superior Court issued a tentative ruling, dismissing the County’s writ against EMSA on the grounds that EMSA did in fact have the authority to make the decisions in this matter regarding Exclusive Operating Agreements, and additionally there was no abuse of discretion by EMSA in making its decision in the present case. First Responder, one of the parties in the suit, filed an appeal on the last day prior to time expiring appealing the judge’s ruling to dismiss the EMS Authority from the suit.  EMSA filed a response and the Petitioners filed reply briefs.  Oral argument was heard on August 17, 2010, in the Third District Court of Appeals.  The court upheld the trial court’s ruling: EMSA did have the authority to make the decision, did not abuse its discretion, and did not use any underground regulations in not approving the local plan, which was held pending the provision of additional requested information.
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